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QUESTION PRESENTED

Should the Court overrule Chevron—or at least clarify
that statutory silence on controversial powers expressly
but narrowly granted elsewhere in the statute does not
constitute an ambiguity requiring deference to the agency
on the scope of those powers?
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INTRODUCTION AND
INTERESTS OF AMICI CURIAE

In a quiet footnote some 40 years ago, the Court
unanimously reminded everyone that courts are “the final
authority on issues of statutory construction.” Chevron,
U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837,
843 n.9 (1984). And it instructed judges to “discern”
Congress’s “intention” when reviewing an agency’s
interpretation by “employing traditional tools of statutory
construction.” Id. Many might be surprised to learn that
statements like these come from Chevron. The language
sounds too much like the “claim to judicial supremacy over
agency interpretations of the law” that “pre-Chevron
courts” had asserted for decades before. Brian V. Payne,
Wading Through the Murky Waters of Chevron and
Agency Jurisdiction, 53 WASHBURN L.J. 583, 587 (2014).
Yet Justice Stevens—who wrote Chevron—regarded the
decision as “nothing more or less” than “simply a
restatement of existing law.” Thomas W. Merrill, The
Story of Chevron: The Making of an Accidental
Landmark, 66 ADMIN. L. REV. 253, 275 & n.77 (2014); see
also, e.g., Christensen v. Harris Cnty., 529 U.S. 576, 596
(2000) (Breyer, J., dissenting) (“Chevron made no relevant
change.”).

If only. Rather than continuing to offer their “best
independent judgment of [each] law’s meaning,” courts
began using Chevron as an “excuse[] ... to abdicate their
job of interpreting the law.” Kisor v. Wilkie, 139 S. Ct.
2400, 2426 (2019) (Gorsuch, J., concurring in the
judgment). Courts and scholars alike came to believe that
Chevron had “effected a fundamental transformation in
the relationship between courts and agencies.” Thomas
W. Merrill & Kristin E. Hickman, Chevron’s Domain, 89
Geo. L.J. 833, 834 (2001). By giving “more policy



discretion and law-making authority to administrative
agencies,” the decision changed “the nature of American
government without the benefit of a constitutional
amendment.” E. Donald Elliott, Chevron Matters: How
the Chevron Doctrine Redefined the Roles of Congress,
Courts and Agencies in Environmental Law, 16 VILL.
ENV'T. L.J. 1,5 (2005). Whatever limited reach the Court
might have originally intended for it, Chevron quickly
stretched to its furthest bounds.

That’s not overstatement. In ignoring Chevron’s
words of caution about the judicial role, courts have done
more than dent a little constitutional doctrine. Even
before Chevron hit the books, federal agencies had formed
“a veritable fourth branch of the Government.” Fed.
Trade Comm™n v. Ruberoid Co., 343 U.S. 470, 487 (1952)
(Jackson, J., dissenting). “[M]ore values” were “affected
by their decisions than by those of all the courts.” Id. And
that shift generated more “important consequences on
personal rights” than most could have predicted. Id.
Chevron made things worse—exchanging meaningful
judicial review for reflexive agency deference. It also gave
this growing “fourth branch” an incentive to grow bigger
and quicker than before. And sure enough, agencies
expanded fast. They abused their power, and real people
suffered real harm.

Petitioners’ case puts these realities front and center.
A cash-strapped federal agency, relying on statutory
silence, asserted power to force the family-owned and
-operated fisheries it regulates to fund the agency’s
invasive inspection program or else stop fishing. Seeing
nothing like this tax-and-spend scheme in the statute the
agency said it was enforcing, the families sought relief in
federal court. Yet leaning on Chevron, two courts sided
with the agency. Only one judge out of four recognized



that “[a]n agency may not reorder federal statutory rights
without congressional authorization.” POM Wonderful
LLC v. Coca-Cola Co., 573 U.S. 102, 120 (2014); see
Pet.App.21-37 (Walker, J., dissenting). The fishers were
out of luck.

This sort of regulatory abuse happens too often, so the
Amici States implore the Court to set things right. The
only way to recover from Chevron is to scrap Chevron—
all of it. Until that’s done, “the danger posed by the
growing power of the administrative state,” City of
Arlington v. FCC, 569 U.S. 290, 315 (2013) (Roberts, C.J.,
dissenting), will loom larger, and Chevron’s failure to
provide the “stability [and] predictability” needed to save
it will grow starker, Vasquez v. Hillery, 474 U.S. 254, 265-
66 (1986). These dangers “cannot be dismissed” because
it is easier for courts to punt if a law “is ambiguous and an
administrative official is involved.” Gonzales v. Oregon,
546 U.S. 243, 258 (2006) (cleaned up); see also Gary
Lawson, The Ghosts of Chevron Present and Future, 103
BostoN UN1v. L. REV. (forthcoming 2023) (explaining
that Chevron’s expanded scope came from lower courts
who “thought it would make their lives easier”). Whatever
the motive, a “judicially orchestrated shift of power from
Congress to the Executive Branch” only “invites” more
agency “aggressifon].” Brett M. Kavanaugh, Fixing
Statutory Interpretation, 129 HARV. L. REV. 2118, 2150-
51 (2016).

Our constitutional structure is durable enough to move
forward without Chevron. And the States have been using
workable approaches to de novo agency review for
decades, to great effect. It’s time for the Court to pull at
Chevron’s quiet footnote again—and leave the rest
behind.



SUMMARY OF ARGUMENT

I. Chevron has inflicted real and lasting damage on
the States, on our citizens and businesses, on our
“separation of powers,” and, ultimately, on “our
Constitution and the individual liberty it protects.” Dep’t
of Transp. v. Ass'n of Am. R.R.s, 575 U.S. 43, 91 (2015)
(Thomas, J., concurring in the judgment). An accurate
accounting of this harm leads to only one conclusion:
Chevron must go.

I1. Ifit does, the sky will not fall. Courts can reassume
their place as experts and “the final authority on issues of
statutory construction.” Chevron, 467 U.S. at 843 n.9.
And the other branches will have reset incentives to better
work to solve our most pressing problems. This return to
the way it should have been can be done. It already has
been—Dby this Court effectively in the past few years and
in many States in the few decades before.

The harms from keeping Chevron are far worse than
any risk we assume abandoning it. The Court should act.

ARGUMENT

I. Chevron Causes Real Damage.

Chevron has spelled trouble from the moment it hit the
U.S. Reports. Climbing administrative costs, warped
regulatory incentives, a power asymmetry between
regulated citizens and their regulators—these features
have defined the four decades we've spent with “the most
cited administrative law case in history.” Abbe R. Gluck,
What 30 Years of Chevron Teach Us about the Rest of
Statutory Interpretation, 8 FORDHAM L. REV. 607, 612
(2014). The citations need to stop. Chevron’s harms are
as real as they are widespread. This case presents an



opportunity to stop them from spilling forward, and the
Court should take it.

A. Chevron Makes Rulemaking Boundless And
Unaccountable.

1. Federal regulations’ numbers are at an all-time
high. In Chevron’s forty years, federal agencies have
promulgated over 156,000 final rules spanning 2.5 million
pages in the Federal Register. CLYDE WAYNE CREWS,
JR., TEN THOUSAND COMMANDMENTS: AN ANNUAL
SNAPSHOT OF THE FEDERAL REGULATORY STATE, 2022
ED., COMPETITIVE ENTERPRISE INSTITUTE 92-93 (2022),
https:/bit.ly/A3WCKaS. The rules agencies published
over the last decade—40,000—have outpaced the laws
that Congress enacted at a rate of 26-to-1. Id. at 7, 45.
And about 10% of those regulations were “significant
rules.” Id. at 45. That designation means they
substantially affected the economy or key government
programs, interfered with another agency’s ambit, or
“raise[d] novel legal or policy issues.” Executive Order
No. 12866, Regulatory Plannwing and Review, 58 Fed.
Reg. 51,735 (Sept. 30, 1993).

This flurry of activity—even where well-intentioned—
imposes some serious costs. Agencies spent an estimated
$78 billion to administer rules in 2020. Crews, supra, at 7.
And that figure is a sliver of the $1.9 trillion in overall costs
that some estimate run with federal regulations each year.
Id. at 6, 33 (“recogniz[ing] that significant figures in
mathematical terms are indeterminate,” this estimate is
an “amalgam of GDP losses and compliance costs derived
from available official data and other accessible sources,”
including congressional cost analyses, cost-benefit
reports, and social expense estimates). In perspective:
that number “rivals individual corporate federal income



tax receipts,” tops the GDP of all but the seven biggest
economies in the world, id. at 6, 37, and matches the size
of the massive American Rescue Plan Act of 2021 each

year.

This state of play was unimaginable to the Framers.
They “could hardly have envisioned today’s vast and
varied federal bureaucracy and the authority
administrative agencies now hold over our economic,
social, and political activities.” City of Arlington, 569 U.S.
at 313 (Roberts, C.J., dissenting) (cleaned up). Perhaps
for that reason, the Constitution says nothing about the
existence of administrative agencies. See also Jonathan
Turley, Recess Appointments in the Age of Regulation, 93
B.U. L. REV. 1523, 1555 (2013) (“While the Framers were
familiar with British ministries’ and colonies’ charter
governments, the writings on government that Framers
like Madison were familiar with did not discuss anything
that even approximates the administrative state we have
today.”).

Unlike today’s freewheeling administrative state, the
first of our “nation’s regulatory statutes ... contain[ed]
detailed and limited grants of authority to administrative
bodies.” Elena Kagan, Presidential Administration, 114
HARvV. L. REV. 2245, 2255 (2001) (emphasis added). Early
Congresses also “fought regularly with departments on
domestic and international matters” that involved the
President’s policy directives “being carried out by his
immediate cabinet subordinates.” Turley, supra, at 1556.
But over time, “the rise of the regulatory state and the
need for administrative discretion” undermined the “strict
limits on congressional delegation of power” the Framers
had contemplated. Erwin Chemerinsky, A Paradox
Without A Principle: A Comment on the Burger Court’s



Jurisprudence in Separation of Powers Cases, 60 S. CAL.
L. REV. 1083, 1107 (1987).

Today, “the administrative state has ... grow[n] out of
control.” PETER J. WALLISON, JUDICIAL FORTITUDE:
THE LAST CHANCE TO REIN IN THE ADMINISTRATIVE
STATE 134 (1st ed. 2018). The Framers may have
“considered Congress the most dangerous branch,” but
modern agencies “answerable to the President” now make
the Executive “the constitutional institution to reckon
with.”  Jon D. Michaels, An Enduring, Evolving
Separation of Powers, 115 COLUM. L. REV. 515, 528-29
(2015). In truth, neither the President nor Congress can
“truly monitor the millions of agency decisions made each
year.” Turley, supra, at 1556-57. And the functional
agency autonomy that results “creates questions of
accountability in a system of checks and balances.” Id.;
see City of Arlington, 569 U.S. at 315 (Roberts, C.J.,
dissenting) (“[T]he danger posed by the growing power of
the administrative state cannot be dismissed.”).

2. Let’s be clear: The States are not asking the Court
to fix where we've ended up by doing away with
regulations or agencies. An unfounded ban like that would
be neither practical nor rational. We do, though, question
the oft-unstated notion that more regulation is necessarily
better. The space between these poles is important; it’s
the ground on which courts should referee regulatory
disputes. But Chevron feeds regulatory growth because
it all-but leave agencies to their own devices to decide how
far they can go—in other words, the courts have left the
field.

The judiciary’s role in this space should have always
stayed the same: Having the final say on what the law is,
even when an agency is involved. It has always been true
that “interpreting statutes and determining agency



jurisdiction and substantive agency powers should accord
with constitutional separation-of-powers principles and
the function and provinee of the Judiciary.” Pereira v.
Sessions, 138 S. Ct. 2105, 2121 (2018) (Kennedy, J.,
concurring); see also generally Philip Hamburger,
Chevron Bias, 84 GEO0. WASH. L. REV. 1187 (2016)
(explaining how constitutional requirements of due
process and independent judgment conflict with Chevron);
cf. Kisor, 139 S. Ct. at 2423 (“[Aldministrative law
doctrines must take account of the far-reaching influence
of agencies and the opportunities such power carries for
abuse.”). Those principles and function contemplate
active courts. For decades, “determining the limits of
statutory grants of authority” to agencies has remained “a
judicial function.” Stark v. Wickard, 321 U.S. 288, 310
(1944). And courts have a responsibility, too, to make sure
that agencies “not only [respect] the ultimate purposes
Congress has selected, but ... the means it has deemed
appropriate, and prescribed, for the pursuit of those
purposes.” MCI Telecomms. Corp. v. Am. Tel. & Tel. Co.,
512 U.S. 218, 231 n.4 (1994).

Of course, Congress might leave “gap[s] for the agency
to fill,” Chevron, 467 U.S. at 843, with rules that track
Congress’s “policy decision[s],” Statutory Interpretation,
supra, at 2152. When Congress “assign[s] an agency”
policy choices in this way, then “courts should be hesitant
to second-guess.” Brett M. Kavanaugh, Keynote Address:
Two Challenges for the Judge As Umpire: Statutory
Ambiguity and Constitutional Exceptions, 92 NOTRE
DAME L. REV. 1907, 1912-13 (2017). But it’s a risky
proposition to assume an actionable gap whenever an
agency spots a possible statutory ambiguity. Chevron, 467
U.S. 843-44 (noting the distinction between express and
implied agency delegations); see also Keynote Address,
supra, at 1912 (because of “the limits of language,”



eliminating ambiguity altogether “is an impossible goal to
achieve”).

Chevron’s footnote nine says little more than all that.
So reading this footnote robustly—and applying the
principles it espouses—might have kept our separation of
powers on an even keel. Instead, four decades on we have
a collective misapprehension of Chevron’s “restatement of
existing law” to deal with. Accidental Landmark, supra,
at 275 & n.77.

Although courts started by deferring “to the agency’s
reasonable gap-filling decisions,” many have ended up
“ceas[ing] to mark the bounds of delegated agency
choice.” Negusie v. Holder, 555 U.S. 511, 531 (2009)
(Stevens, J., concurring in part and dissenting in part).
Now courts approach agency-interpreted statutes
“backwards.” Bais Yaakov of Spring Valley v. FCC, 852
F.3d 1078, 1082 (D.C. Cir. 2017). How? By largely
forgetting that “Congress does not delegate authority
merely by not withholding it.” Gulf Fishermens Assoc. v.
Nat’'l Marine Fisheries Serv., 968 F.3d 454, 456 (5th Cir.
2020). And by treating agency choices as de facto “good
policy,” courts move from “interpreting” statutes to
“creating federal common law.” Cass R. Sunstein,
Interpreting Statutes in the Regulatory State, 103 HARV.
L. REV. 405, 422 (1989). After all, discerning “what is
reasonable or appropriate” is “less a matter of pure
interpretation than of common law-like judging.”
Statutory Interpretation, supra, at 2120 n.12.

All told, Chevron has changed the way courts work.
Courts now “rush[] to find statutes ambiguous” instead of
performing the heavy lift of “a full interpretive analysis”
with its large suite of canons, tools, and presumptions.
Arangure v. Whitaker, 911 F.3d 333, 336, 339 (6th Cir.
2018). And they find statutes ambiguous in the “vast
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majority” of cases—about 7 of every 10—and then uphold
the agency’s view 93% of the time. Kent Barnett &
Christopher J. Walker, Chevron in the Circuit Courts, 116
MicH. L. REV. 1, 33 (2017). Even when matched against
co-equal sovereign States, Chevron delivers wins for the
federal government most of the time. See Stephen M.
Johnson, The Brand X Effect: Declining Chevron
Deference for EPA and Increased Success for
Environmental Groups in the 21st Century, 69 CASE W.
RES. L. REV. 65, 116 n.42 (2018) (analyzing challenges to
EPA actions over a 16-year period and finding that EPA
prevailed 66% of the time when States sued alone).

With the deck stacked this way, a long-term shift of
interpretive power from courts to the Executive is no
surprise. See Michigan v. EPA, 576 U.S. 743, 761 (2015)
(Thomas, J., concurring). Literally: Chevron’s supporters
welcomed the decision as a “dramatic improvement”
because it “transformed” the way courts approach
“agency interpretations of statutory provisions.” Richard
J. Pierce, Jr., Chevron and Its Aftermath: Judicial
Review of Agency Interpretations of Statutory
Provisions, 41 VAND. L. REV. 301, 302 (1988). Critics too
(admittedly even less surprisingly) called it a “siren’s
song” that “fundamental[ly] alter[ed]” “our constitutional
conception of the administrative state.” Cynthia R.
Farina, Statutory Interpretation and the Balance of
Power in the Administrative State, 8 COLUM. L. REV.
452, 456 (1989). Skeptics also worried that it could create
a “seriously overbroad, counterproductive and sometimes
senseless” “blanket rule.” Stephen Breyer, Judicial
Review of Questions of Law and Policy, 38 ADMIN. L.
REV. 363, 373 (1986).

Forty years later, it turns out all of them were right.
Chevron has “morphled] into something truly
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revolutionary.” Buffington v. McDonough, 143 S. Ct. 14,
16-18 (2022) (Gorsuch, J., dissenting from denial of
certiorari). But unfortunately, it’s the critics and skeptics
who predicted better what consequences that change
would bring. Even some of the “strongest supporters of
Chevron deference” in the early years have come to
recognize that it is “a source of extreme instability in our
legal system.” Richard J. Pierce, Jr., The Combination of
Chevron and Political Polarity Has Awful Effects, 70
DUKE L.J. ONLINE 91, 92 (2021). And for “a pillar in
administrative law” as strong as Chevron, Cass R.
Sunstein, Law and Administration After Chevron, 90
CoLuM. L. REV. 2071, 2075 (1990), “extreme” may be an
understatement.

B. Chevron Makes Rulemaking Too Damaging.

The consequences from this judicial swing and
government-always-wins arrangement are serious.

1. For starters, by making agencies near-invincible,
broad deference motivates them to wield vast “power to
make” and “enforce” laws. Ass’n of Am. R.R.s, 575 U.S.
at 91 (Thomas, J., concurring in the judgment). They push
expansive constructions of their governing statutes that
bind our citizens with “crushing” “criminal penalties and
steep civil fines” for even inadvertent regulatory
violations. Cty. of Mawiv. Haw. Wildlife Fund, 140 S. Ct.
1462, 1489 (2020) (Alito, J., dissenting). Indeed, Chevron
“invites an extremely aggressive executive branch
philosophy of pushing the legal envelope” by “seeking to
squeeze its policy goals into ill-fitting statutory
authorizations and restraints.” Statutory Interpretation,
supra, at 2150-51. And it encourages agencies to try
power grabs that affect larger classes of people or greater
segments of an industry, not just “a few discrete players.”
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Nathan Alexander Sales & Jonathan H. Adler, The Rest
Is Silence: Chevron Deference, Agency Jurisdiction, and
Statutory Silences, 2009 U. ILL. L. REV. 1497, 1559-60
(2009).

Chevron encourages aggressive agency policymaking
like this more than on the front end. Agencies also count
on its judicial shield on the back end. Petitioners’ case
illustrates this concept in neon lights: An agency
arrogated power to itself by imposing levies on the entities
it regulates in contravention of its authorizing statute and,
at least arguably, the Constitution. See U.S. CONST. art.
L, §9, cl. 7 (Appropriations Clause). Yet the lower courts
found not one but two ways to approve that power play
under Chevron. See Pet.App.61-62 (district court siding
with the agency at Step One), 13-16 (divided D.C. Circuit
panel siding with the agency at Step Two). Rulings like
these speak loud. Federal agency “[floxes” ecan build and
then “guard henhouses” they forced the hens to buy,
Interpreting Statutes in the Regulatory State, supra, at
446—no “straightforward and explicit command” from
Congress needed, OPM v. Richmond, 496 U.S. 414, 424
(1990). By condoning these tactics, Chevron has become
“a powerful weapon in an agency’s regulatory arsenal.”
City of Arlington, 569 U.S. at 314 (Roberts, C.J.,
dissenting).

Beyond all this, the Executive Branch’s policy goals
change every four to eight years, compounding the effects
of agency overreach. A new administration’s changes are
rarely fractional. They often reflect “not merely
differences of visions,” but “conflicts of visions.” THOMAS
SOWELL, A CONFLICT OF VISIONS: IDEOLOGICAL ORIGINS
OF POLITICAL STRUGGLES 35 (2007) (emphasis added).
Each new guard sees the world differently and thus
reaches “sharply divergent, often diametrically opposed,
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conclusions” on a wide range of issues. Id. Straight away,
it seems, they start to “undo the ambitious work of their
predecessors” by “proceed[ing] in the opposite direction
with equal zeal.” Buffington, 143 S. Ct. at 20 (Gorsuch, J.,
dissenting from denial of certiorari).

In just the past 15 years, for example, EPA and the
Army Corps of Engineers have redrawn the boundary
lines for the “waters of the United States” that are subject
to Clean Water Act regulation at least four times. The
latest iteration is set to change again considering this
Court’s recent ruling in Sackett v. EPA, 143 S. Ct. 1322
(2023). By creating a judicial ecosystem that could
plausibly defer to all these iterations, Chevron
“encourage[s] executive agents not to aspire to fidelity to
the statutes Congress has adopted, but to do what they
might while they can.” Buffington, 143 S. Ct. at 20
(Gorsuch, J., dissenting from denial of certiorari).

In other words, each wave of bureaucrats sprints to the
fringe of what they think the courts will allow—making
new law instead of implementing different policies within
an agreed-upon statutory range. Resetting that power
balance requires a judiciary that can step in. And that’s
how the Framers designed the separation of powers to
work: to prevent “abuses of government” by ensuring that
one branch’s “[aJmbition” is “made to counteract” the
others’. THE FEDERALIST No. 51 (J. Madison). Yet
Chevron practically guarantees that ever-more-ambitious
agency ploys—and the whipsaw effect that comes with
them—will continue and probably get worse.

2. Our States’ residents pay the price for this
dysfunction. A multi-trillion-dollar annual regulatory
burden might be of less concern if regulation had only
upside. But “[pJoorly designed regulations may cause
more harm than good; stifle innovation, growth, and job
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creation; waste limited resources; undermine sustainable
development; and erode the public’s confidence in our
government.” Paul R. Noe, Smarter Regulation for the
American Manufacturing Economy, in IND. UNIV. SCH.
OF POL’Y AND ENV’T. AFFS., WHAT THE NEXT PRESIDENT
SHOULD Do ABOUT U.S. MANUFACTURING: AN AGENDA
FOR THE FIRST 100 DAYS 29, 29 (2016),
https://bit.ly/3JCT56n. By “distort[ing] the marketplace
or pick[ing] winners and losers among companies or
technologies,” even  “well-intended”  rulemaking
“invariably cause[s] unintended harms.” Id.

More specifically, the annual per-household cost of
federal regulation exceeds everything but housing in the
average American budget. Crews, supra, at 6, 37. On
average, consumers face nearly 1% price increases for
every 10% increase in overall federal regulation. D.
Chambers, C.A. Collins, A. Krause, How Do Federal
Regulations Affect Consumer Prices? Analysis of the
Regressive Effects of Regulation, 180 PUB. CHOICE 57, 59
(2019), https://bit.ly/3rxIHOQ. These “costs tend to be
hidden from view,” Robert W. Hahn, Achieving Real
Regulatory Reform, 1997 U. CHI. LEGAL F. 143 (1997)—
making it harder for the public to respond.

Property values often take a particular hit when
federal regulation touches land or buildings in even small
ways. Here again the Clean Water Act provides a good
example, as wetlands regulation can substantially devalue
bare land and improved properties alike. See Randall S.
Guttery, et al., Federal Wetlands Regulation:
Restrictions on the Nationwide Permit Program and the
Implications for Residential Property Owners, 37 AM.
Bus. L.J. 299, 325 (2000); see also Chris Bennett, Chevron
deference: Strangling farmers one regulation at a time?,
FENCE POST (Oct. 24, 2017), https://bit.ly/3NIcDhg (citing
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Chevron’s “tremendous influence on producer activity and
private land ownership”). And landowners must either
mount expensive—and usually losing, see above—legal
challenges, or pony up for pricey water permits or
penalties. See, e.g., Dan Bosch, The Biden WOTUS:
Breadth and Uncertainty, AMERICAN ACTION FORUM:
INSIGHT (Nov. 19, 2021), https://bit.ly/SE4RgkT
(describing how proposed rule would “cost between $113
and $276 million for increased permit and mitigation costs
on an annualized basis”); Bennett, supra (describing
enormous fines and penalties resulting from permitless
farming in an area with a small, temporary vernal pool).
Multiply these harms across the thousands of statutes
that agencies administer, and the full sense of the problem
comes into sharper focus.

3. The States’ businesses pay, too. For them, the
specter of regulatory swings can loom over investment
decisions until the whipsaw puts them in outright
jeopardy. A risk-heavy status quo scares investors away
with the possibility of “reduce[d] or eliminate[d]...
return[s]” due to “[r]adical and vacillating changes in [the]
law.” Awful Effects, supra, at 92, 99; see also Jonathan
Masur, Judicial Deference and the Credibility of Agency
Commitments, 60 VAND. L. REV. 1021, 1041 (2007)
(“[Plre-existing programs become unworkable and new
projects become necessary.”). Then, when someone
challenges those regulations, businesses must guess
whether the agency’s action will be upheld. And at all
times, they must “remain alert to the possibility that the
agency will reverse its current view 180 degrees” and
“still prevail.” Gutierrez-Brizuela v. Lynch, 834 F.3d
1142, 1152 (10th Cir. 2016) (Gorsuch, J., concurring).

At best, the continuous state of flux means that short-
and long-term plans, projects, and investments are put on
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hold until a seemingly stable framework emerges. At
worst, businesses are not able to “steer between”
changing definitions of what is “lawful and unlawful
conduct.” Graynedv. City of Rockford, 408 U.S. 104, 108-
09 (1972). So they risk ending up on the receiving end of
future penalties for actions that were once fine under a
prior administration’s interpretation of the same law. See
Christopher v. SmithKline Beecham Corp., 567 U.S. 142,
159 (2012) (explaining that it is too much “to require
regulated parties to divine the agency’s interpretations in
advance or else be held liable”).

High volatility like this puts businesses in an almost
impossible situation—even more because “[m]Juch of what
an agency does ... occurs in the twilight of discretion.”
PHH Corp. v. CFPB, 881 F.3d 75, 198 (D.C. Cir. 2018)
(Kavanaugh, J., dissenting). Agencies “determinle] ...
when, how, and against whom to bring enforcement
actions to enforce” their rules. Id. And with all the
uncertainty businesses already face today, “an
unpredictable regulatory framework is an unnecessary,
additional burden.” Jason Bailey, Clean Water Act,
Section 40}, Applicants: May the Odds Be Ever in Your
Favor, 3 AM. U. BUS. L. REV. 457, 477 (2014). Yet this is
the playing field Chevron built. So to assuage investor
fears and avoid future setbacks, businesses often plan for
the harshest potential regulatory environment as a matter
of prudence. See, e.g., Kate Sheppard, EPA Chief Says
She’s Not Worried About Supreme Court Mercury
Ruling, HUFFINGTON PosT (July 7, 2015),
https://bit.ly/3IRFtqY (EPA head dismissing a decision
from this Court as irrelevant because most of the
regulated parties had “already invested in technology” to
comply with the unlawful rule).
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Especially for small, family-owned and -operated
outfits like Petitioners’, the burdens of shifting, expanding
regulations are crushing. One analysis found that small
businesses pay on average $11,700 in regulatory costs per
employee, per year—totaling “more than $40 billion” in
direct spending before adding additional costs for “lost
productivity” and “higher prices.” U.S. CHAMBER OF
CoM. FOUND., THE REGULATORY IMPACT ON SMALL
BUSINESS: COMPLEX. CUMBERSOME. COSTLY. 4, 6,8 (Mar.
2017), https://bit.ly/2MaFaOC. Here, the agency
estimated that compliance would cost herring fishers $710
a day, “which in the aggregate could reduce annual
returns by approximately 20 percent.” Pet.App.4 (cleaned
up). Other analyses have documented even higher figures
for some sectors. See, e.g., W. MARK CRAIN & NICOLE V.
CRAIN, THE COST OF FEDERAL REGULATION TO THE U.S.
EcoNoMY, MANUFACTURING, AND SMALL BUSINESS 2
(2014), https://bit.ly/3pFeGdS (finding federal regulations
saddled small manufacturers with about $35,000 in costs
per employee in 2012).

Challenging regulations in court imposes even more
expenses that many small businesses cannot afford.
“Most farmers,” for example, “don’t have the money to go
through an administrative process that is already tilted
against their favor, just to get to a court of law” where
they’ll face Chevron’s tough standard. Bennett, supra.
High margins and deep pockets help companies get
through extended legal fights. Business owners without
either are the ones who feel most acutely the denied
freedom to “function[] without being ruled by
functionaries.” Free Enter. Fund v. Pub. Co. Acct.
Oversight Bd., 561 U.S. 477, 499 (2010).

And the regulatory problem for small businesses isn’t
just the price tag, but the disproportionate burden they
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shoulder.  The situation is ripe for rent-seeking.
“[Clompliance, reporting, and record keeping” costs
burden smaller companies 36% more than larger outfits
due to “smaller staffs and more limited access” to
“specialized legal knowledge” and expensive consulting
services. REGULATORY IMPACT ON SMALL BUSINESS,
supra, at 5. Some rules, for example, would hit smaller
companies 65 times harder “than their largest
competitors.” Id. at 6 (EPA’s 2013 greenhouse gas
regulations). The reason is that regulatory compliance
“involves economies of scale.” James L. Huffman, The
Impact of Regulation on Small and Ewmerging
Businesses, 4 J. SMALL & EMERGING BUS. L. 307, 313-15
(2000). Larger competitors are better able to fund
initiatives to advance their bottom lines while also
“copling] with the costs and delays associated with the
existing [regulatory] system.” Id. at 314. So they often
need only wait and watch as compliance costs “discourage
the startup of new businesses,” run down competition
from existing competitors, and put pressure on smaller
outfits to merge with them “before an economic downturn
or a significant regulatory violation leads to failure.” Id.
A brawny Chevron doctrine bears much of the blame for
these anticompetitive results.

4. Finally, the States themselves feel Chevron’s sting.
As things stand right now, “unelected officials in federal
agencies have the significant power to encroach on state
autonomy.” Scott A. Keller, How Courts Can Protect
State  Autonomy  from  Federal Administrative
Encroachment, 82 S. CAL. L. REV. 45, 94 (2008). Yet they
wield that power having “no special expertise” in “the
proper balance between state and federal power.”
Damien J. Marshall, The Application of Chevron
Deference in Regqulatory Preemption Cases, 87 GEO. L.J.
263, 280 (1998). When agencies lack institutional
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incentives to protect federalism and courts let them erode
the States’ spheres through uncertain text, it’s no surprise
that States become Chevron’s victims, too.

Consider how agencies treat States in the regulatory
process. Unfortunately, “[flederalism criteria ... do not
have a natural home in [federal] agencies.” Catherine M.
Sharkey, Inside Agency Preemption, 110 MICH. L. REV.
521, 571 (2012). Agencies often miss or discount
“federalism values” because “they are unlikely to confront
them routinely.” Kent Barnett, Improving Agencies’
Preemption Expertise with Chevmore Codification, 83
ForDHAM L. REV. 587,594 (2014). Agencies’ “institutional
focus” makes them “particularly ill-suited to consider
state autonomy to regulate”—much less “federalism
concerns” more generally. Nina A. Mendelson, A
Presumption Against Agency Preemption, 102 Nw. U. L.
REV. 695, 699 (2008). So each time agency power ratchets
up, the agency’s “stake in validating [its] own policy
decisions” grows a